




















61. Article 5 of that Law sets out the form of the oath that the President gives before the 
Assembly, It is as follows: 

"I swear to commit all my powers to the preservation of independence, sovereignty 
and territorial integrity of Republic of Kosovo, to ensure human and citizen rights 
and freedoms, to respect and protect the Constitution and the laws, to maintain 
peace and welfare of all citizens of Republic of Kosovo and to conduct al/ my duties 
with consciousness and responsibility". 

62. Article 7 of that Law, quoted immediately below, reflect the provisions of Article 88 of 
the Constitution. 

Inconsistency 
1. " President may not exercise any other public function. 
2. After election, the President may not exercise any function within a political 
party. " 

Analysis of the position of the President 

63. The LDK is well represented in the Assembly of Kosovo. It participated actively in the 
Local Elections held in Kosovo on 17 November 2009. Its members are engaged on 
political discourse, discussion and disputes on a daily basis. The party has its 
political aims and is entitled to aspire to political office to advance those aims. In a 
democracy such as that of Kosovo political parties are given special recognition in 
the law. They are entitled to appeal to the citizens to vote for them and their selected 
candidates at election time. They are entitled to negotiate coalitions at the national 
level in the Assembly and in Municipalities in all parts of the Country. 

64. Political parties advance their aims not just by being active in discourse in the 
political sphere but also by supporting candidates aspiring to political office. One of 
the ways that they persuade the electorate to vote for them is by the publication of 
their parties' aims and manifestos. They also do so by choosing candidates for 
election and by electing to office in their parties persons who will influence the 
electorate to vote for their candidates and their lists. 

65. If one concludes that the stated public position of the President is correct, in that he 
has "frozen" the exercising of the function of the Presidency of his party, then the 
Court must consider what the reality of this freezing is. It is not the same as a Civil 
Servant of the Government taking a "leave of absence" from his or her technical civil 
service position to pursue an elected political career. It is the President of the 
Republic attempting to take a "leave of absence" from his or her position as 
Chairman of a major political party while stil l holding the official title of 
Chairman/President of that political party. 

66. Political parties as their principal function wish to win support from citizens and 
influence people with respect to political issues and to win elections. One of the 
fundamental ways of winning the hearts and minds of the citizens who will vote in 
elections is the ability of a political party to be able to assert who is supportive of and 
will endorse the parties' positions and candidates. If a political party has the 
endorsement of the President of the Republic, it has a substantial political asset to 
further its political agenda and the election of its candidates for public office. 

67. When the President of the Republic allows a political party to claim that he or she is 
the Chairman of their political party even under circumstances where he or she as 
Chairman wi ll not make any active decisions on behalf of the party, he or she is 
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exercising a political activity or at least allowing the political party to "make use of of 
his name and position as President of the Republic. The President has continued to 
permit his name to be associated with the LDK. LDK has permitted him to remain as 
thei r President and has permitted him to "freeze" the exercise of the functions of that 
party. 

68. In reality, both the President and the LDK wish to benefit from their association with 
each other. The President may be able to "unfreeze" his exercising of the functions if 
and when he leaves the office of the President of Kosovo. The party may seek 
political advancement by being associated with a powerful constitutional officer, the 
President of the Republic of Kosovo. The symbiotic relationship remains between 
the President and his party to this day. They thus "make use of' each other by 
permitting this public association to continue. This "making use of is one of the 
definitions for "exercise" that the President offers in his response. 

69. In considering whether this violation is merely a technical violation of the Constitution 
or rather a serious violation the Court should assess the impact of the President's 
decision on the confidence of the public in the office of President of the Republic of 
Kosovo. Bearing in mind the considerable powers granted to the President under the 
Constitution is it reasonable for the public to assume that their President, 
"representing the unity of the people" and not a sectional or party political interest, 
will represent them all. Every citizen of the Republic is entitled to be assured of the 
impartiality, integrity and independence of their President. This is particularly so 
when he exercises political choices such as choosing competing candidates from 
possible coalitions to become Prime Minister. 

70. The Court is of the view that this cannot be said when the President still holds high 
office in one of the most prominent political parties in the country and it concludes 
that the President has committed a serious violation of the Constitution under Article 
88.2 of the Constitution by continuing to permit himself to be recorded as President of 
the LDK. 

FOR THESE REASONS THE COURT BY MAJORITY VOTE DECIDES AS FOLLOWS 

I. That the Referral is admissible. 

II. That there is a serious violation of the Constitution of Kosovo namely, Article 
88.2, by His Excellency, Fatmir Sejdiu holding the office of President of the 
Republic and at the same time holding the office of Chairman/President of the 
Democratic League of Kosovo. 

III. This Decision shall be notified to the Parties and shall be published in the Official 
Gazette, in accordance with Article 20.4 of the Law. 

IV. The Decision is effective immediately and may be subject to editorial revision. 

In addition Judge Almiro Rodri uq n? Jyd~e Snezhana Botusharova announced that they 
would Issue dissenting OplnlO 5'>,\,yhICh wllI,be published by the Court In due course. 
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Appendix A 

Surname 

1. Naim Rrustemi 
2. Driton Tali 
3. Ibrahim Selmanaj 
4. Shkumbin Demaliaj 
5. Ali Laj<;:i 
6. Naser Rugova 
7. Siavisa Petkovic 
8. Qamile Morina 
9. Ismajl Kurteshi 
10. Donika Kadaj 
11 . Ahmet Isufi 
12. Drite Maliqi 
13. Mark Krasniqi 
14. Synavere Rysha 
15. Emrush Xhemajli 
16. Melihate Termkolli 
17. Zafir Berisha 
18. Xhevdet Neziraj 
19. Haki Shatri 
20. Gani Geci 
21. Vladimir Todorovic 
22. Berat Luzha 
23. Numan Balie 
24. Heset Cakolli 
25. Gjylnaze Syla 
26. Ardian Gjini 
27. Lulzim Zeneli 
28. Mihailo Scepanovic 
29. Dragisa Miric 
30. Suzan Novoberdaliu 
31 . Nait Hasani 
32. Besa Gaxherri 
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